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FCC AGAINST RKO: BUREAUCRATIC
OVERHILL?

Mr, HELMS. Mr. President, I was in
the broadcast business for many years
before I was elected to the Senate. In all
those years, I cannot recall a more un-
usual action on the part of the Federal
Communications Commission than the
decision involving RKOC QGeneral, Inc.,
the owner of several television stations
around the country.

The FCC has ruled, in & comparative
renewal proceeding, that RKO is no
longer qualified to hold a broadcast i~
cense for its stations In Boston, New
York, and Los Angeles. This denial was
based on certain reciprocal trade prac-
tices as well as alleged improprieties of
RKO's parent company, General Tire
& Rubber Co.

In the hearing, Mr. President, the
Comuission found that certain question-
able actions of GTR somehow influenced
the conduct of RKO as a broadcast l-
censee. To do this. the Commission exam-
ined dealings which occurred 20 years
ago-—matters which were settled in a
court-approved decree in 1970. Thus, it
seems that questionable actions of the
past, for which neither RKO nor its par-
ent GTR was found guilty, will prevent
RKO from continuing to broasdcast in
three large service areas. This is in spite
of the company’s fine record of service as
& broadcaster over the past 36 years.

FCC Commissioner James H. Quello
dissented in the case. In his opinion, he
veferred to the Commission action as

“gross bureaucratic overkill,” which
“represents the most harsh and unwar-
ranted punishment in the history of

comumunications.” I am inclined to agree.

I commend Commissioner Quello's
statement to my colleagues. He paints, in
very graphic words, a grim plcture for an
important segment of our private enter-
prise system, which our Federal bureau-
crats seem determined to destroy.

Mr. President, I ask unanimous con-
seut that the text of Commissioner
Quelio’s dissenting statement be printed
in the Recorbp,.

There being no objection, the text was
ordered to be printed in the Recoro, as
follows:

DISSENTING STATEMENT OF FCC COMMISBIONER
James H. QuerLo

In re RKO Qeneral, Inc. (WNAC-TV), Bosa-
ton, Massachusetts Comparative Re-
newal Proceeding (Dos. 18759-61).

The Commission maejority by a 4-3 decl-
sion has determined that RKO General {s
not qualified to remaln s hroadcast licensce.
This example of gross bureaucratic overklll
represents the most harsh and unwarranted
punishment in the history of communlica-
tions.

This decision immedintely affects RKO's
television stations in Boston, New York and
Los Angeles. The declslon may also affect its
other television stafion in Memphis, as well
es its twelve radio stations throughout the
country. The decision, even though subject to
appeal, has already adversely affected some
45,000 innocent stockholders. The stock sold
off 4! polnts, about 19 percent, with inltial
loes in value of approximaisly 95 milllon
dollars the day after the declsion was an-
nounced. And the decision, premised on
inferences, wiil further levy & sanction in-
volving several hundred millions of dollars.
Not only doea the punishment not fit the
crime, the conclusions do not fit the record.

In order to ind RKOC unquelified to remain
2 licensee the majority has concocted a tenu-
ous nexus between RKO and its parent com-
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pany, General Tire and Rubbsr Corapeny.
The web of gullt by association iz spun from
& pauncity of factual evidence and a pliethora
of Inferences. The reversal of the Adminis.
trative Law Judge's decision is based on un-
proven charges and unsupported stafl con-
elusions.

The majority has determined that RKO
cannot he trusted to serve the public inter-
est ns a hrondcast licensee. In order to make
such determination there must be a nexus
between the misconduct percelved by the
INCC majority and anticipated future broad-
cast operations. Yet, such a requisite nexus
is obvisted in thls case by specific legal re-
ntrictions, 1.e., the Justice Departmeant’s trade
rels:ions consent decree and the SEC consgent
decree. Further, the single overlapping offl-
cer of GTR and RKO, Thomas F. O'Nelll, has
stated on the record that he intends to re-
algn his positions as & director and Chalire
man of the Board of QTR upon a determina-
tion by the Commission that REO {8 qualified
to remain a broadcast licenses. In the face of
theza factors, I fall to see any evidencs of
record—or even an inference, for that mat-
ter—that RKO's future conduct as & broad-
cast licenses would not be In ths public
fnwerest.

The Commission gave RKO the ovportu-
nity to submit mitigating evidence in re-
gnonse to the Report of the Soecisl Review
Comimittes of the GTR Board of Directors,
The only matter ralsed in the Revort relat-
ing to broadcasting was the trade and harter
transactions of RKC. The Raeport concluded
that RKO's policy was to utllize barter con-
sideration proverly in the conduct of its busi-
nesy, No material violations of this pollcy
were found. The Report did find {ncomplete
and unrelisble documentation and record
keeping with respect to accounting and re-
porting of barter transactions. In mitigation,
REO hsas shown that investigations con-
ducted since the Report have produced much
more copious documentation of the dlsposi-
tlon of barter considerations then was ini-
tially obtained, end that en ongoing IRS
audit has indicated that {ts audit did not
involve fraud. Thus, RKO's submissions have
reasonably satisfied the questions ralsed in
the Report with respect to t.

The majority infers misreoresentations to
the Commission by virtue of RKO’s filing of
financial reports (FCC Form 324) which did
not include an accurate total value of trade-
out and barter transactions. RKO has since
supplied a detalled description of barter and
trade transections, company polley in recor-
dation of the transactions, the ressons for
excluding 1ts memorandum method of ac-
counting from financisl reports cther thay
those submitted to FCC, and emphasized the

continuing concern that such records De ac-
curately complled and reflected for FCC re-
porting purposes. John B. Fitzgerald, con-
troller for RKOQ, stated {n his affidavit that,
a8 to the alisged inaccuracies on the 324 Re-
porte *. . . I had no knowledge that any
errors existed at the time the reports were
certified by me as being true ang correct to
the best of my knowledge, information and
belief.”’ Mr. Fltzgerald indicsteg hia perzonal
knowlsdge of srrors in the harter apd twade
estimeaies roporisd to the Commisxon ¢aInsd
as a result of both the Spociai Review Com~
mittee's Investigation and his gubsaguent re-
quest for ench REO station 0 review ita 324
reports to determine whether thero hied in
fact been errors. In RKO's detalled showing
with respect to the barter and {rade prmc-
tices, I find a wealth of material indicating
good faith afforts and certalnly no intent
to fila inaccurate or misleading financigl
infoermation with respect to any RO ete-
tion. At most, there wes a fallure by oruis-
asion, not conunission.

Contrary to the conclusion of the ma-
jority, I do not belleve the record establishes
that the queationed activities of GTR In any
way infiluenced the oonduct of RKO as 8
broadcsst licenses. And while thls Commis-
ston miay consider alleged malsconduct attrib-
utable to & broadcast licensse's parent cor-
poratiun, the end result in this case 1s that
investigation by the appropriate federal au-
thoritiss of the overseas aciivities as well aa
domestic political contributions of QTR or
its subsidiaries resulted In consent decrees
with: no judicial finding of guiit. Further,
tha actlvities Investigated did not affect the
broadcast performance of RXO General, nor
were the audiences of the RKO stations In
any way defraunded, deceived or poorly served.

REO broadcast operstions ave virtually au-
tonomous. Admittedly GTR has de jure con-
trol of RKO; however, by long established
policy the QTR Board has piaced de facto
control of RKO brosdcast-related oparations
and other business ectivities in the REKO
Board of Directors. The Chatrman of the
Board of RKO, T, P. O'Nell, haa for 18 years
been the oniy intertocking director between
REQ and its parent, and there have been no
other overlapping officers or other employeea
batween GTR and REO.

The record reflects that T. . O'Neil has
played only a limited role in the aflairs of
GTR, and that he was {n no way involved in
the questioned activities of GTR and its
other subslidiaries. Mr. O'Nell has stated that
he did not even know of such questionable
matters at the time of thelr occurrences but
lparned of them only as a result of subse-
quent reports. The record does not reflect to

@ contrary nor hea Mr., O'Nell's affidavit
v controverted, and the majority has no
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basis on which 1o belleve otherwise except e
& matter of speculation. I ind it dlfiocult to

estabilsh e nsxus between RKO and GTR
brsed on such tenuous infarences.

In order to bulwark ita strained conclusion
as 10 the nexus between GTR and RKOQ, the
mejority reaches back to matiers arlsing
nearly 20 years ago. The Department of
Justice filed a clvil complaint against Cen-
erul Tire end REO General in 1887, charging
those companies with engaging in anti-com-
petitive praciices. The compiaint alleged that
(ieneral Tire and its subeldiaries—inciude.
ing EBO—had engaged In reciprocal trade
dealings from at lecst 1981 to 1967 and that
those sctlvities violated the B8herman Anti-
trust Act. !

1t is Interesting to note that ths Depart-
ment’s complaint was apparently the first
casgo deallng with the issue of whether re-
ciprocsl trade dealings, standing alone, vio-
lated the antitrust lawa. RKO Ceneral Inc.
(KFJ-TV), 8 FCC 2d 832, 633 n. 4 (Rev. Bd.
1967). The civil suit Initlated by the Justice
Department was terminated in 1870 by virtue
of a court-approved consent decree.

‘There was no judiclal finding of gullt. The
FCC Administrative Law Judge noted that 2ll
phases of reciprocal dealings allegedly en-
gaged In by Genera! Tirs and subsidiaries
wera exploraed in the Boston proceeding. In
sesessing the record, the ALJ consldered the
following factors: (1) the relevant legal and
economic concepts were in a state of flux
during the time covered by the record hers
Involved; (2) neliher responsibls public of-
ficials nor the courts had given any definite
rullngs of the applicabllity of the antitrust
statutes; and (3) there was no certainty at
the time of their occurrence that Ceneral
Tire's trade relations practices were iraprop-
er. Accordingly, the ALJ concluded there was
no present bagls for charging CGeneral Tire
or its subsidlaries with knowing and willful
misconduct and, hence, no basis elther to
disqualify or to assess a comparative demerit
against REKO.

By virtue of the consent decree GATR and
its subsldliaries were precluded throughout
the 1070’ from those reciprocal trade prace
tices which might be questionable. And If
an Inference is to be drawn, certeainly the
logical! conclusion is that QTR and its sub-
eldiaries—including RKO—will refraln from
questionable trade practices In the future.
The door closed on this matter in 1670, Yet
the majority selses upon the alleged mis-
oconduct-—which I emphasize, wos not judl-
clally determined to be lmpropsr or illegal—
apd drews adverse inferences from this iso-
Iatod and remote period in time. Cuilty
once—guilty forever? QGuilty? Of what?

‘The majority further attacks the charsc-

ter of REQO on the dublous grounds of “lack
of candor.” This conclusion is premised on
the faflure of RXO to advise the Commis-
sion of the lesusnce in 1978 of a formal or-
der of investigation by the Securities and
Exchange Commission. In my opinion, the
question was not Wwhether RKO should re-
port the faot of the S8EC investigation, but
rather when. [ do not neccasarily fauls REO
for employlng & poliey of "miaimal disgsio-
sure’’ in light of tho adversarial interesic 2b
that time I do not bellgve thpl tko EEC
investigation was o "formal procecding”
from. which there stammed the ebligation
under Bection 1.66 of the Commission's rules
to make full disclosure.

The majority likewise makes much of
RKO's “lack of csndor” in fling of its finan-~
cial rsports (Form 324) which did not ac-
curately refiect barter and trede transaction
totals. As ¥ have pointed out, this fling was
made in good faith and the subsequent de-
tormnination that the barter and trade totais
ware not oomnplete does not automatically
create s lack of cendor.

1 place great weight on the findingn and
conclusions of the ALY who heard this case
end was intimately faronillar with the total-
ity of details. And, interestingly, his conclu-
slon that RXO was qunlified to remain a
broadcast licensse is supported by the Com-
mission's Broadcast Bureau which llkewlse
ooncluded that RKO's renewal of license for
WNAC-TV may be granted. And, finally,
three Comuvmissioners have concluded also
that REO is qualified to remain a broadcast
licenses. In ahort, the case is not as adversely
conclusive as the majority seeks to make it
appear.

From a practical standpoint it seems to
me that future broadcast performance of
REKQ will continue 1o be in the public in-
terest, augmented by new procedures de-
signed to ahore up minor deficlencies in its
paat operations. Upon grant of the license
renewal for WNAC-TV, T. F. O'Nell would
resign his positions &s a director and Chalr-
man of the Board of GTR, thus obviating
sven the hint of cerporate nexus. Most im-
portaatly, HKO has commiltted the sale of
WHNAC-TV to New England Television Cor-
poration upon the grant of license renewsl,
This would promota the Commission’s goal
of incressing minority ownership of bread-
cast atations, since elght of the propossd
transferse shareholders wre black citizens
with & 13.0 percent ownership interest, four
of whom would be directora. Certalnly this
is @ much more desirable end justifieble res-
olution of the msetter than the muiti-million
doilar penalty which the majority seeks to
inflict.

To contrast the morallstic posturing of the
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majority with the conclusions of the Special
Review Committes, I quote from the final
paragraph of the Report's conclusion:

“Finaslly, the conduct which has been crit~
fcleed must be viewed In context. Claneral
Tire i o lsrgs company. Itz Annual Report
for 1078 sbows sssets of mors than $1.56 il
lon, ssles of more than 621 billion, and net
income of more then $100 million, The Coms-
pany has prosperad under its present mane
agemsnt and thousands of sound, proper ao-
tions mast have beesn taken for every ques-
tionable or improper one. The Committes be-
lloves thes the final judgment of permansnt
injunction entered May 10, 1876 with the
Company's consent together with appropriate
iznplementstion of the recommsndation
should result in needed changes.”

T the fecs of this statement tie majority
continues to inslat that the “sing” of QTR,
slthough yeara old, demand expiation and
the GTR's subsidiary, REO General, will be
held lable for such wrongdoing. I fail to un-
derstand how the majority can atiribute
once-removed wrongdoings o future broad-
cost performance of RKO General.

Today's sction is bursaucratlc overkill at
its worst. It is significant to note that the
two major offenses of which GTR snd RECO
havs been accused, the tmproprietiss of GTR
and reciproeal trade practices, have been dis-
possd of by consent decreesa. Yet the major-
ity has imposed an unbeslievably punitive
sanction by determining that RXO is no
longer gualified to hold broadcast llcenaes for
ite television stations in Boston, New York
and Los Angeles. The majority will undoubt-
odly insure that this finding of “disqualifice-
tion” will extend eventually to the other
thirtesn broadcsat llcenses of REKO when
they are subject to renewal, sven though It
“pooks commiments” on the matter.

Even assuming, arguendo & degree of mie-
conduect on the part of RKO (end I tend to
categorize any such misconduct as errors
in judgment), the Commissior has repeat-
edly stated it wilil considor countervaliling
factors Yo overcome or ellminate doubt con-
caruing the effect of the conduct on the
appilcant’s future public interest perform-
ance as & broadcast licensee. Yot the ma-
jority has given little welght to belancing
RRO's excelient record as s broadcaster for
over 36 years. REO s a veritable ploneer in
the broadcasting industry and, as such, evi-
denced its willingness to accept the fnan-
clal losses involved in such ploneering in ore
der to advancs the state of the art. It con-
structsd and hes continuously cperated Fi
broadcsst stations from the earliest days of
FM broadcasting—the financlal losses of
guch early operations are well known. RKO
plonsered In the operation of subscription
tolovision &t substantial financlal costa and

made the knowledgs and experience thue
schisved aveliable to the Commission. RKO
has been ective in the feld of radio from &
technical gtandpoint snd has besn respon-
sible for many techinical developments. RKO
bas contributed to educationsl broadcast-
ing through fnonciel EINta and the SeRking
of equipment end prGgram msisdlel pFadis
able to educsticys! stabicis, It has paiiTib-
uted to the devsiopment of RnEW prggram
sources for television. Biuch esapribuiions
certainly enhance the qualificatinng of KO,
not ocaly as an expsiienced jwoadeasst M-
conses but &5 & contributor to the public
{nterest {n broadcast comununicsiion. These
factors, coupled with EREO's long-sstnb-
lished and consistent sutoncmy, aund the
court's continulng jurisdiction te enforce
the injunctive provisions of the consent
judgment, support & reasoned judgment that
the record before this Commisasion is sufl-
cient for a fAnding that RKO s a gualified
brosdcast lcenses,

Finally, I belleve a strong, valld argument
can be made that the same standard of proof
should haveé heen applied as in & revocation
procesding. It is most significant that the
Commission did not dectds the cass on com-
parative issues, but solely upon the charac-
ter qualifications of the licensee. This case
was inltially presented ss & comparative re-
newal case, but the principal lssue bacame
the fundsmental quslifications of the Ii-
censea to remaln in the broadcasting busi-
nesy.

The msajority has lost sight of the com-
perative aspects s between the contending
partlen. Inatead, they have focused on the
conduct of REKQ generally in its trade prac-
ticss of 20 years ago, and on the corporate
nexus hetween GTR and RX.0O—not RKO the
Hcengse of WNAGC-TV applying for renewsal,
but RKO General, licensee of 16 broadcast
stations and subsidiary of GTR.

All but ignored ara the comparative as-
pecta of REO as licensce of WNAC-TV, and
the focus is on its gensrel qualifications to
be & broedcast licenses. This is tantamount
to revocation of the privilege to continue
to do business, The cost of such revocation
will amount to several hundred million dol-
lars in broadcast properties now licensed to
REQ General. The cost of such revocation
includes the unwarranted drop in value of
pertinent stock, to the dlsmay of innocent
stockholders, A furtber cosl of revocstion of
RHKO's privilegs to engage in radlo and tele-
vislon broadcasting will be unmeasured ad-
verse tmpsct on the lives of hundreds of
people now employed in REO studio and
television statlons—loss of jobs, transfers,
embarrassmant, beswllderment, resentment.
Those who supply softwere and harware to
the REO broadcast operations face uncer-
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Lalnty of this market in futura deslings,
with the prospect of curtailment or cancel-
lation of business relations. And the revoca-
tion of RKO's privilege of condueting its
3G-year broadcast business will impact deie-
teriously on hundreds of thousands of RXO
atation listeners and viewers who rely on the
aervice that the stations provide to them and
their communitles, not in hypar-technical
punishment of the corporate licenses of the
staslony.

My point is that the deciston of the
masajority 18 in essence a revocatlon action,
neot & comparative hearing evaluation and
award. The majority’s decislon has in fact
rovoked RKO's privilege to continue to do
business as s broadcast licenses,

I guestion the substantiality of thes evi-
dence reiled upon by the majority in arrtv-
ing &t such a f{ar-reaching declsion. Pre-
ponderance of the evidenca doea not appenr
i be the appropriate standard appiicabls
in & case of this maguitude.

I suggest that a *clear and convincing™
standard of proof should be required be-
fore we deny RKO the privilege of continu-
ing the broadcast business it has bullt over
the yeers. I find support for thilz view in
8 recent c8s68 involving revocation of &
broadcast license, wherein the court held
that for the FOC to revoks a broadcast 1i-
cense, a "‘prepondsrance of evidence” ls not
enough. YThe evidence must be “clear anad
convincing.” Sea Island Broadcesting Cor-
pioration of 8.C. v. PCC, Cass No. 7617306
(January 14, 1980). The Comuinission there
unsuccessfully argued that loss of s broad-
cast Iicense does not amount to a potentlal
deprivation of a llvellhood, as In a clted
precedent, since the former licenses may
still obtain a job in thae broadcasting Indus-
try and the revecation of one license "would
not necessarily result in the loes of any other
broadcasting station’s license held by such a
licensse.”

The court was not persuaded by this argu-
ment, stating ‘. .. The broadcasler who
loses his license may get other jobs in the
industry, but he has certainly lost a busi-
ness."” ;

The court held in the Sea Island case that
ravocation of an FCC license must be gov-
erned at the agency level by a ‘“clear and
oonvincing” standard of proof.

Although the RKO case does not tech-
uically involve a revocation proceeding, the
actual character and effect of thls case is
one of multiple license revocations. Most
assuredly RKO, by the majority's dictates,
“has lost & business"—sixteen businesses
oould be the ultimets loss.

The sppropriate standard of proof in &
ecase of this magnitude should have been

that of “clear and convincing' evidence. The
very nature of the unprecedented sanction,
the harshest in the history of the FCC, de-
mends most substantial grounds in justifi-
cation.

The record could not posaibly establlsh
“cicar and convineing” evidenss, ja faect, I
do not believe the record can gven support
the majority’s conclusion based gn 2 “‘pre-
ponderance of evidence.” However, I remaln
convinced that the most stringsnt standerd
of proof must be utilized hefore we strip
three and posalbly sixteen broadcast licenses
from o lcenses with a 35-year broadcasting
record of development, investrent, Innovs-
tion and continued meritorious service in the
public interest.

The incredibly harsh findings thas RKO
General lacks the requisite qualifications io
remaln & broadcast licenses indicates &
mindset that equates blgness with badness.
Under these circumstances, sll large, multl-
faceted corporations who own breoadcast
properties should be on notice that all of
thelr dealings must be not only legal but
above any possible reproach. SBuch a rigid
standard with no allowance for human error
{6 virtually unattainable, & fact which could
meke large corporate owners—and their
gtockholdera—an endangered species.

i dissent—-emphatically!




