Statement of
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April 22, 1985

In re: Application of the Committee for Full Value of
Storer Communications, Inc. for Consent to
Transfer of Control of Storer Communications, lInc.
File No. BTCCT-850319KK=-KQ

| concur In the finding that the Committee for Full Value of
Storer Communications, Inc. (the Committee) is seeklng to
effectuate a transfer of control of Storer Communications, Inc.
(Storer) and that thls transfer Is subject to the provislions of

Section 310(d) of the Communications Act. | respectfully
dissent to the majority view that this Is not a "substantial"
change of control that Is subject to the full provislons of

Sectlons 309(b) and 309(d) of the Act.

Congress has established speclific requlrements --
partlcularly a 30-day holding perlod and opportunity for the
flling of petitions to deny -- that must be followed before a
"substantlal" change In control of a broadcast Iicense may be
completed. See 47 U.S.C. 310(d), 309(b), and 309(c). In
addltlon, It Is well settled that the "control™ to be considered
under this statutory scheme need "not be control In a formal
sense, but may conslst of actual control by virtue of the
speclal clircumstances present." Loraln Journal Co. ¥. E.C,C.,
351 F.2d 824, 829 (D.C. ClIr. 1965), cert. denled, 383 U.S. 967
(1966), guoting, Town and Country Radlo, lnc., 15 Radlo Reg.
(P&F) 1035, 1057 (1960). Accordingly, the Commisslon Is
obligated to examine the particular facts of thlis case.

The Transfer lssue

Brlefly, a transfer of actual or de facto control would
occur If Storer's shareholders adopt the Commlittee's proposal
because:

(1) de facto control of Storer does not now rest with the
Institutional shareholders who hold a majority of
stock, but rests Instead with a management group that
controls the corporation's proxy sollcitation process;
and

(2) a group of shareholders that Is unassoclated with the
Storer management group (the Committee) seeks to effect
a change In actual control by Installlng Its own slate
of directors and by establlshing a drastically
dl fferent corporate operating pollicy.
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The record shows that Storer's shareholders do not exerclise
actual control over the corporation. As Is generally the case
In a large corporation, responslbillty for "formulating busliness
policy" at Storer rests formally with the corporation's board of
dlrectors. See Opposlition to Application for Review, Exhiblt A
(Amended Code of Regulation of Storer Broadcastling Co., Article
V, Sectlon 7). In addition, the CommlIsslion generally looks to
the directors, and the officers they appolnt, as the persons
properly In control of a corporation. See, e.g., RKO General,
lnc. (WNAC-TY), 78 F.C.C.2d 1 ((1980), remanded on other
grounds, RKQ General, lnc., v. E.C.C., 670 F.2d 215 (D.C. Cir.
1981), cert. denled, 102 S.Ct. 1974 (1982).

More particularly, Storer has shown that de facto control of
this corporation rests with Its management by demonstrating (1)
that the corporation's proxy sollcltation efforts have achieved
the election of management's slate of directors by a margin
approaching unanimity over the last three years and (2) that all
of management's proposals during thils time recelved overwhelmling
shareholder approval. See Storer Reply to Opposition, at 3-4.
There Is no Indlicatlion of any active shareholder involvement In
corporate decislionmaking, and It Is uncontested that
Institutlional Investors hold a majority of the corporation's
stock.

The record thus strongly supports a concluslion that Storer
Is a classlc widely-held corporation where actual control rests
wlth those persons who control the board of directors through
control of the corporatlon's proxy sollcitation process.! Also,
slnce Storer's bylaws grant operating control of the corporation
to Its board, It would be a clear demonstration of a change In
de facto control for the exlistling management group fto lose
control over the board of directors.

Under these clircumstances, the Commisslon cannot rely on a
fiction that It Is the sharehoclders who control the company.
While the Commission might wish that Storer had Ildentified more
preclsely the exact locus of control over the proxy machlinery,
the fallure to Identlfy the Individuals In the management group

In analyzing where actual control reslides, the
representation made In 1976 by Storer's counsel (and vice
preslident) that de facto control was rellnqulshed to the general
public does not preclude a finding to the contrary when such a
finding Is requlred after examlnation of the facts . See Stereo
Broadcasters, lnc., 55 F.C.C.2d 819, 821 (1975).




provides no support for a concluslon that control thus somehow
reverts by default back to the shareholders. Storer has made a
clear showing that de facto control has not been exercised by
the passlive Institutional shareholiders.

For some purposes, such as taklng the company private, It
might be very Important to establish preclsely who exerclises de
facto control. Here, however, the existing management group's
quallfications are not at Issue, and the Commisslion's sole
concern Is whether a change In control would occur. Preclse
Identification of the management group's members and thelr
corporate roles Is not necessary to the observation that thls
group will lose control 1f the Commlttee succeeds.

Committee princlpals seek to obtaln de facto control over
the corporation by offerlng a new slate of corporate directors
that would Include Committee principals themselves. The
argument that the Committee's holdings are too small to permit
Its exercise of such control iIgnores the fact that the
Committee's board members would assume control over the
corporation's proxy machlnery as well as take operatling control
of the company. It Is also to be noted that the 5.3 percent of
stock under the Committee's control Is "In the same order of
magnitude" as that of the present controlling management group.
See Opposlition to Application for Review, at 6.

Congress, of course, did not Intend that the Commission
Impose Sectlion 309 or 310 requirements at every routline change

In persons exercislng some control over a llcensee, and the
Commisslion has employed reasonable dlscretlon concerning
transfers of actual control. |In accord with its obligation to

examlne the circumstances of each case, the Commlission's
regulatory approach may be viewed as comparable to having
established a presumption agalnst flnding that a transfer of
actual control has occurred. Evolutlonary changes In a
corporatlion's officers and directors are tracked through the
filing of annual ownership reports, and this suffices to assure
Commission overslight of the process. In this case, however, a
complete and immedlate change In actual control has been
demonstrated, and thls emphatically rebuts the presumptlion
agalnst finding that a transfer of control would occur.

The "Substantial®™ Transfer |Issue

The majJority declslion correctly recognizes that a
transfer of control would occur, but It iIs Incorrect In
concluding that the agency has discretion to classify this
transfer as non-substantial under the Act. The majorlity's
finding that the proposed transfer would not be substantial Is
based principally on the lack of change In shareholders!




ownershlp or voting rights.2 Given that the express language of
Sectlion 309(c) applles to changes In either "ownershlip or
control,™ the majorlity must Justlify Its flnding that Congress
Intended to require a change In "ownershlp" as well as "control"
before a "substantlal" change may be found. That burden has not
been met, and the circumstances of thils case dictate that the
change would be substantial.

First, while "substantial”™ is not defined, the Commission's
rules and declslions have generally appllied the 309(c) (2)(B)
exceptlion to pro forma changes and other changes where no
transfer of actual control would occur. See 47 C.F.R.
73.3540(f). Also, recent Commission declslons demonstrate a
strong trend toward reduced Interest In formal ownership and
Increased CommlIssion concentration on actual control. See
Metromedia, lnc., 98 F.C.C.2d 300, recon. denled, 56 Rad. Reg.
2d (P&F) 1198 (1984) (where a shift In a majorlty of stock
ownershlip was held to be non-substantial because de facto
control was unaffected); and Corporate Ownershlp Reporting and
Dlsclosure by Broadcast Llcensees (Aitrlibutlon), 97 F.C.C.2d 997
(1984) (where the stock ownership level necessary to trigger
Commlission reporting requirements was ralsed dramatically).

This trend reflects reasonable Commission efforts to exclude
lssues that are unnecessary to Its purposes, while focusling on
the relevant question of contro!. Such a focus Is particularly
approprlate when examining a wldely-held, publlicly traded
corporation such as Storer.

Storer's dlverse shareholders will have no volce In
corporate policy at the upcoming meeting except for exerclsing
the option that may be given to them by the Committee. After
they make that cholce, control will agaln rest In the entlity
that controls the corporation's proxy solicltation process. The
lack of change In ownershlp or voting rights does not reduce
even slightly the Impact of the proposed change on corporate
operatlons, and thus |t does not provide a basls for concluding
that this change In control Is not substantlal.

The declslon also urges that the corporation's legal entity
and corporate obllgations will remaln unchanged, but thls Is
ITkely to be the case In any transfer of corporate control.




Second, subsectlion 309(g) only authorlzes the Commlission to
make reasonable classiflcations of applicatlions In order to
further the purposes of Sectlon 309, and one of these express
purposes Is to provide a speciflc perliod of time during which
persons Interested In a "substantlal" transfer of control may
particlipate formally In the declslon. See 47 U.S.C. 309(d).
Here, all the elements warranting such publlc comment on the
Committee's qualificatlions are present. There would be a
complete change in persons exerclsing operational controil, the
Commission has never passed on the Commlittee princlipals’
quallfications, and a drastic revision In corporate operating
pollcy Is proposed -- the complete dissolutlion of the company.

Since the princlipal effect of the "modIfled 316" procedures
adopted by the majJorlity would be elimlination of the opportunity
for formal public comment, it Is particularly Important to note
that the lack of change In ownershlip does not support |Imiting
publlc Involvement. Thus, the classiflcation adopted by the
ma Jor Ity does not further the purposes of Section 309 as
requlired by subsection 309(g).

Third, the majority's deslire not to frustrate corporate law
or shareholder rights does not provide any basis for avolding
the Section 309 procedures. No conflict with corporate law has
been shown to flow from followling the full statutory procedures,
and the Commlission cannot Invoke a pollcy goal that Is not even
referenced In the Communlicatlions Act to support its departure
from the express congresslonal directions contained In Sections
309(b) and 309(d).

Further, there [s no record here to support a flinding that
compllance wlth the statutory procedures would Impose a burden
on the exerclse of shareholders' voting rights. The appropriate
means to reconclle the majority's policy goal of neutrallty with
the Communications Act procedures would be to grant highly
expedited conslderatlion to a2 long-form appllcation. The
Committee Itself states that proxy fights customarlily are
announced up to elght weeks In advance of the shareholders!'
meeting (Opposition to Application for Revliew, at 25-26), and It
would not be unreasonable to expect that the Commisslon could
complete Its review of a long-form application on a roughly
equlivalent timetable. Should the Committee nevertheless regard
the statutory holding perlod as excesslively burdensome, It has
the option of followling the procedure described by the Medla
Access Project -- seeking Commisslon approval after the
shareholder meeting but before Its dlrectors would actually take
thelr seats. See Medla Access Project, Comments In Support of
Application for Revliew.

Finally, there Is an Independent basis for concluding that
the Commlttee's proposed transfer Is "substantial" under the
meaning of the Act. The one matter on whlch all the members of




the Commlission agree Is that a Notlice of Inqulry Is necessary to
explore the Important Issues surrounding this type of transfer.
This case presents novel questlons, and the answers adopted by
the Commisslion will have a significant Impact on the entlire
broadcast Industry.

While | do not dlspute the Commission's ability to act In an
adjudlicatory context, It also should seek to encourage publlc
particlipation on Issues of broad Impact. At a minlimum that
should Include providing an opportunity for formal publlc
particlpation here unless there Is a compelling reason not to
permit such partlicipatlion. Here, the only reason not to permit
comment appears to be the Commission's concern that delay might
hinder the Committee's efforts at the May 7 shareholder meeting.
Glven that the Committee controlled when Its application would
be filed, It Is partlicularly unreasonable to rely on the need
for speedy resolution as a basls for precludling formal
partlicipatlion by Interested persons.

Concluslon

| do not belleve there Is any sound basls for the Commisslion
to depart from the procedures set out by Congress In Section
309, and | see strong reasons for permitting formal comment In
this novel situation. Accordingly, | must dissent from the
concluslon that the proposed transfer of control Is not a
"substantlal" transfer under Section 309 of the Act.




