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FEDERAL COMMUNICATIONS COM[vIlSSION 
WASHINGTON, D.C. 20554 

June 16, 1976 

rI"ne fbnorable \';c.rren G. MagnlLq)n 
'l'he Honorable Abe Riliicoff 
ri'he Honorable J2!T!2S B. Pearson 
The Honorable Charles H. Percy 
C/O James M. Graham, Esq. 
staff Counsel for Hegulatory Refonn 
3308 Dirksen Senate Office Building 
Washington, D. C. 20510 

Cear Senators: 

IN FlU'LY REF£R TO: 

3300 

This is in reply to your joint letter of ]I.pril 26, 1976/ asking for 
inforrnation and vie.vs on various conflict of interest matters as 
they relate to TI-embers of the Ccmnission. 

l'-1embers of the Commission are subject to the conflict of interest 
provisions of 18 U.S.C. §§202, 203, 205, 207, 208 ~1d 209, and 47 
U.S.C. §154 (b) i Executive Order 11222, Nay 8, 1965; and Civil Ser­
vice &--gulatior1s, 5 CFR Part 735. I am enclosing for your infoD1'a­
tion a ropy of Part 19 of our regu.lations (mployee Responsibilities 
and Conduct), which parallels the Civil Service COITIru..ssion regula­
tions. Except as specifically provided therein, ha·;ever, Part 19 
does not apply to rrembers of the, co-nnission. R~~irEffi2nts pertain­
ing to former ComrrQssioners and e~ployees are set out in Section 
4(b) of the Corrmunications Act (47 U.S.C. §l54(b)} and Section 1.25 
of our rules, (47 CFR §l.25). \ 

\ 
\ 

Insofar as par-LS I (a) - (d), (g), of 2:~our questionnaire a,re ooncerned, 
tl .. e CcFTItl.ssion h25 long t2..~en t.'1e :p::;sit~Lon that t.l1e r~!:'e."Te..T)ts o~ 
section 4 (b) of the Corrri1u.tlications Act (47 Cl-"'R §l54 (b» are overly 
broo.d and unrealistic. Section 4 (b) prohibits Ccmmission rrerrbers 
and e..mployees from having a financial interest in various types of 
cormll.mications related enterprises and from Oiming stock in any 
corporation subject to any of the provisions of the Co.lIrnunications 
Act. Because practically every segrTPJlt of t.l1e ]lmerican econo:ny na..v 
uses radio, and is, therefore, subject to the licensing provisions 
of tl1e Corrmunications Act, it is rossible that a,·mership in vir­
tually any cormDn stock could be construEd to be a violation of 
section 4 (b). T'ne ca.nmission has reques ted t.1-}at Congress clarify 
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Senators I-1agnuson, Ribicoff, Pearson & Percy 

this area of the law on several occasions but, as yet, no action has 
reen ta..k;:en. For your infonnation I am enclosing a copy of the carr 
mission IS prol,X)sed arrendrre nt to Section 4 (b) whia.~ was inLrcx1ured in 
the 94th Cong:r.:ess as S.2846. Additionally I am enclosing a fOrtion 
of ray staterrent of Janua ry 21, 1976 before tl1e Subcrnmittee on Co:n­
wunications of the Senat e Co:mu ttee on Co-:r::Terce addressing this 
Iratter • 

2. 

In r esponse Jco question I (e), the Co:TU1'lission has had little experience 
in dealing with a blind trust :rrechanism. Because of. the strict pro­
hibitions of Section 4 (b) the blind trust is not presently utilized 
by enplO'.lees of the Corrmission. In the abstract, if Congress wished 
to adopt legislation, I am not preclisfXJsed against blind trust 
arrangements if properly designed and regulated. In fact, it could 
be of assistance to persons with wide holdings \"TIO wish to enter 
public service. 

In question I (f) you iIXIU-ire as to whether persons \vith backgrounds 
in the regulated industries should auto-natica1ly be excluded fran 
apfOintment. As you kI1OW, the final decision as to who is appointed 
to ~e Co.-rmission rests \vith the President in conjunction with the 
advice and consent of the Senate. I , personally, opfOse any legis­
lation \d1ich would restrict the right of the President and the 
Senate to secure the best, ITDst capable persons available to serve 
on the Co:Tmission. In a balanced oontext, I believe that some ex­
posure to the industry to be regulated can be rrore of a plus than 
a minus. For exam] ~~ ~ H. Q~.~9 ' ") 400 prgsont] y ,si':;:s .0J} 
t.he Ccmmiss IQl)t has h~t-great";rt;;1T;f e.. .... -pei:ien~. · 1 D b ,·oadcasting . 
On m1!T.~ous occas i ons lri" . e,D.l.i1 ~ . 't,rith b~uadca.stin nat ters Cm . -

- - "- 0 s e . reJ.se arid back r ound has been of va lue to the 
o rs or--E!1e- caTImJ.ssion wi th l eSs ractical roerience in 
t:fjtS erall, -€i"sel e"ction decision is '-a co,Tplieated one, 
and I believe the President and the Senate should be giveri as much 
latitude as r:ossilile in selecting the persons best able to serve in 
the public interest. 

with regard to Part II of your ql1estionpaire, generally we have 
found t.he pres8.J.'1t p:lst-age..l1CY prcx::>?d'.lres to b2 satisfactory, and I 
have no specific c-'rlanges to the present sysmll to offer. See Sec­
'lion 4 (b) of the Conmunications Act (47 U, S. C. 154 (b) ); 18 U. S, C. 
13207; 47 CFR §l. 25. Ho;vever, in this context, I have been inforned 
that S.3308, which recently passed the Senate, would arrend Section 
4 (b) - to provide that a former Ccxmussioner could not represent 
any person before the Commission in a professional CafXlcity for a 
period of bvo years after termination of service on the Corrmission. 
Tnis bill not only raises the present restriction on Conmissioper's 
fran one year to ty,1O years but elinUnates the provision in existing 
law .. ihich makes it inapplicable to those who have served the full 
term to which apfOinted. 

/' 
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Senators I>~a·9nuson, Ribicoff, Pearson & Percy 3. 

C(xr~l1issioner Gl~ O. Robinson has addressed hinself to the questions 
!:'aised by this provision in the bill, and since I am in agreen-cnt with 
his position I all enclosing a copy of a letter he \·rrote on the sUl:>ject 
to Mr. \';ard H. -hhi te, l'linori t=y CouTlSel, Subc:..u1Tni ttee on Ccr.rnunica­
tions, CO::111ittee on Intersta te Ca .. nerce of the Senat e. Co:rrnissioner 
Fc ))j 'oson :ro ints out 'tha t the propJsed restriction on future ei:1plCJ'y!T'l2nt 
\·:ould discourage especially t-7ell~ified persons frem s e l.-ving as 
Con ·ci_ssioners. I agree ,d th this asses srrent i it sears unreasonable 
to ITe to prohibit a person from practicing his profession in an area 
in which he has spent a great deal of his career and has expertise. 
Ho:.·Jever, if the bllo year law is to be adopted, I believe the pror:osed 
legislation should be an-ended to apply the n8'\'1 law to TI'!2J.l'DerS who are 
appointed after its effective date. It seems only fair to hold pre­
sent Co..-rmissioners to the standards of the lai" under which they 
entered carmission service, and to hold future Corrmissioners to the 
standards of the future lill'1. 

Additionally, with regard to post-agency e.'iployment, the Commission 
recently D.ad occasion to deal with 18 U.S.C. §207 and Canon 9-3 and 
Ethics Opinion 342 of the American Bar Association in a case ivhich 
raised general questions as to the disqualification of a ' la\.'1 firm on 
the -ground t.l1at a fomer FCC Chairman had joined the firm. Since the 
matter is still subj ect to possible reconsideration by t11e agency, I 
':.viII rrerely enclose a copy of the decisions for your review. 

Finally, with respect to conflict of interest enforcarent IreC..ha ni srns , 
the Corrmi..ssion operat es on a romplaint and referral basis. Any com­
plaints \<78 might r ece ive concerrti .. ng pre-service conflict of interest 
of Comnis sioners would be referred to t11e Civil Service Commssion. 
Conpl ai.l1ts \\7e receive concerning post--service conflict of interest 
of Cb lTllu ssioners \-JOuld be referred to t11e Justice Departrrent. Ini­
tially in both cases the complalnts would be handled by the Carrnis­
sion's Office of General Cou.T1Sel. 1'-s far as we have peen able to 
detenmne there have been no such co;1plaints filed during t11e last 
three years. 

I trus·t that the foregoing has been "' rcsponsive to your inquiry. If 
I ITay· be of fur'-u,2 r 2.Ssist.a!1C2 iD t.h.is Tnatt.er I please co~tact Ire 

ar]ain. 

Enclosures 

Sincerely I "-

-::=-~; dlA~ f.. yO'llQl/ 
Hi&ard E. ~"liley 
Chairrran 


